I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE WALL,
Plaintiff,
V. Cvil Action
No. 97-1823
AMERI COLD CORP. ,
Def endant .
Gawt hrop, J. July , 1997

MEMORANDUM

Before the court in this privacy rights case are
Def endant's Motion to Dismiss or, in the Alternative, for Sumrary
Judgnent or for More Definite Statenent, and Plaintiff's Cross-
Motion to File an Amended Conplaint. Defendant argues that
section 301 of the Labor Managenent Relations Act, 29 U S.C 8§
185(a), preenpts Plaintiff's clains that his enpl oyer violated
state law by requiring himto submt to an urinalysis and by
allowing police to search his |locker at work. 1In the
al ternative, Defendant requests that the court order Plaintiff to
provide a nore definite statenent of which civil rights it
allegedly violated. Plaintiff counters that his civil rights
clainms are under 42 U S.C. § 1983, which section 301 cannot
preenpt, and noves for |eave to amend his conplaint. Upon the
foll owi ng reasoning, | shall grant Defendant's Mdtion to Dism ss
Plaintiff's state law claim and deny Plaintiff's Mtion for

Leave to File an Anended Conpl aint.



Backar ound

In 1996, Defendant Anericold Corporation enployed
Plaintiff Bruce Wall at its Fogelsville, Pennsylvania plant. On
March 20, 1996, Anericold all owed Pennsylvania State Police
officers to search M. Wall's |ocker at the plant. They found no
illegal substances. By not objecting to this search, M. Wil
mai ntains that Anericold illegally waived his constitutional
rights. Four days later, on March 24, 1996, the plant's
per sonnel manager, Bruce Haas, began demanding that M. Wl
undergo drug testing. Wwen M. Wall refused, M. Haas searched
his | ocker, but found nothing illegal. On March 26, 1996, M.
Haas, allegedly w thout reason or probable cause, forced M. \Wall
to undergo a urinalysis. The testing showed no ill egal
subst ances.

M. Wall inplicitly bases his claimthat Defendant
acted illegally upon Anericold s Drug and Al cohol Policy. This
policy states that Anericold wll ask an enployee to submt to a
urinalysis if it has "REASONABLE SUSPI CI ON t hat an enpl oyee is
under the influence of alcohol or drugs during work tine."
Anmericold contends that it has authority to enact such a policy
by the ternms of a collective bargaining agreenent between
Aneri col d Corporation-Fogelsville and the International Union,
Uni ted Autonobile, Aerospace and Agricul tural |nplenment Wrkers
of Anerica, UAW Local No. 677. This agreenent contains a
"Managenent Rights" clause, Article 32, which provides, in

rel evant part: "Nothing in this Agreenent shall limt the Conpany
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inits functions of managenent, such as the rights to .

direct the workforce . . . to maintain discipline and efficiency,
to discipline, suspend or discharge for just cause . . . and to
establish and change rules with respect to the conduct and

di scipline of enployees. . . ." The Agreenent also provides that
"[t] he Conpany shall continue to make reasonabl e provisions for
the safety and health of enployees during the hours of their

enpl oynent”, Article 21, and that "[d]ischarge nay be inposed at

t he discretion of the Conpany for . . . using or being under the
i nfluence of, or in possession of, illegal drugs during working
hours . . . ." See Article 19.

M. Wall filed this action in state court on February
10, 1997, claimng that Defendant had invaded his privacy and
violated his civil rights. Anericold then renoved the suit to
this court, alleging federal question jurisdiction under section
301 of the Labor Managenent Relations Act, 29 U S. C. § 185(a).
This court also has diversity jurisdiction because Anericold is
an Ohio corporation, while Plaintiff is a citizen of

Pennsyl vani a.

[1. St andard of Revi ew

A court should dismss a conplaint pursuant to Fed. R
Cv. P. 12(b)(6) only if it finds that the plaintiff cannot prove
any set of facts, consistent wwth the conplaint, which would

entitle himto relief. Hi shon v. King & Spalding, 467 U S. 69,

73 (1984). In making this determ nation, the court nust accept
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as true all allegations nade in the conplaint, and all reasonable

i nferences that may be drawn fromthose all egations. Rocks v.

Phi | adel phia, 868 F.2d 644, 645 (3d Cr. 1989). The court nust
view these facts and inferences in the light nost favorable to
the plaintiff. |1d. The court nmay draw these facts and
i nferences fromthe conplaint, exhibits attached to the
conpl aint, matters of public record, and undisputedly authentic
docunents if the plaintiff's clains are based upon those

docunents. Pensi on Benefit Guar. Corp. v. Wite Consol. Indus. ,

998 F.2d 1192, 1196 (3d Cr. 1993), cert. denied, 510 U S. 1042

(1994) .

[11. Di scussi on

A. LMRA Preenption

Def endant first argues that section 301 of the Labor
Managenment Rel ations Act ("LMRA"), 29 U . S.C. § 185(a), preenpts
Plaintiff's invasion of privacy claimunder state law. Plaintiff
counters that his intended clains are solely under 42 U S.C. §
1983, and thus are not state clains which could be preenpted by
LMRA. Both Plaintiff's original and proposed anended Conpl aints,
however, |eave open the possibility of state law clains. The
ori gi nal Conpl ai nt speaks generally of the invasion of
Plaintiff's privacy and the violation of his civil rights. Such
al l egations could constitute clainms under either state or federa
law. Further, Plaintiff's Proposed Anended Conpl aint states that

this court would have jurisdiction under 8 1983 and "t he
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principles of ancillary and pendant jurisdiction,” thus inplying
the existence of state law clains. | thus find it necessary to
address the question of whether Plaintiff has any viable state

| aw cl ai ns.

As a general rule, when a state law claimis
"inextricably intertwi ned" or "substantially dependent upon
analysis of the terns of an agreenent nade between the parties in
a |l abor contract,” the court either nust treat that claimas one
under LMRA 8 301, or it nust dismss the claimas preenpted by
LMRA. See Allis-Chalners Corp. v. lLueck, 471 U S. 202, 213, 220

(1985). In other words, the claimcannot be maintained under
state law if it requires interpretation of a collective

bar gai ni ng agreenent ("CBA"). See Lingle v. Norge Div. of Mgic

Chef, Inc., 486 U. S. 399, 413 (1988). To determ ne whet her
resolution of a state-law clai mdepends upon a CBA's neani ng, a
court nust analyze the elenents of the state lawclaimto see if
they would require construing the CBA. See id. at 406-07
(analyzing the elenents of the Illinois tort for retaliatory

di scharge). Here, the state law claimwould be for tortious

i nvasion of privacy. The elenents for this tort include: "(1)
physical intrusion into a place where the plaintiff has secluded
hinmself . . . ; (2) use of the defendant's senses to oversee or
overhear the plaintiff's private affairs; or (3) sone other form
of investigation or examnation into plaintiff's private concerns

Borse v. Piece Goods Shop, Inc., 963 F.2d 611, 621 (3d

Cr. 1992). Further, a court nust bal ance "t he enpl oyee's
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privacy interest against the enployer's interest in naintaining a
drug-free workplace in order to determ ne whether a reasonable
person would find the enployer's program highly offensive.” 1d.
at 625.

The bal ancing test for an invasion of privacy claim
requires CBA interpretation: "the collective bargaini ng agreenent
classically provides the context in which an enployee's bona fide
expectations of privacy and personal security in the workpl ace
are arrayed against the enployer's right to exercise supervision

and control of a particular kind." Jackson v. Liquid Carbonic

Corp., 863 F.2d 111, 118 (1st G r. 1988), cert. denied, 490 U S
1107 (1989). In Jackson, the First GCrcuit exam ned a
Massachusetts' right-to-privacy statute which, like the

Pennsyl vania tort, requires a bal ancing of enpl oyee and enpl oyer
interests. 1d. at 116. As here, the CBA in Jackson did not
address the issue of drug testing. Rather, the enployer had
enacted a drug testing program pursuant to the CBA s managenent
rights clause. See id. at 112-13. Further, the CBA provision
all om ng di scharge for use or possession of drugs during working
hours inplies that this area was subject to collective

bargaining. See Laws v. Calmat, 852 F.2d 430, 433 (9th Gr.

1988) ("A drug and al cohol testing program upon which all

enpl oyees' continued enpl oynent depends, is a working condition
whether or not it is specifically discussed in the CBA . ").

Anal ysis of Plaintiff's invasion of privacy claimis inextricably

intertwined with interpretation of a CBA which recogni zes

-6 -



Anmericold' s right to manage the plant, direct the workforce,
i npl ement safety rules, and di scharge enpl oyees for use or
possession of illegal drugs. Because any state |law claimfor
i nvasi on of privacy would require interpretation of Americold's
CBA, that claimcannot be maintained under state |aw. *

Nor can Plaintiff transformhis state law claiminto
one under LMRA 8 301. When a claimrequires CBA interpretation,
that claimnmnust first be addressed through the CBA s prescribed

gri evance procedures. An enployee's failure to exhaust

coll ective bargaining grievance procedures precludes a federal

court fromhearing the claim Angst v. Mack Trucks, Inc., 969

F.2d 1530, 1537 (3d Cr. 1992). See also Allis-Chalners Corp.,

471 U.S. at 220 (permtting "an individual to sidestep avail able
gri evance procedures would cause arbitration to | ose nost of its
effectiveness, . . . as well as eviscerate a central tenet of
federal |abor-contract law. . . that it is the arbitrator, not
the court, who has the responsibility to interpret the | abor
contract in the first instance."). Because Plaintiff has not

al | eged any use of the grievance and arbitration procedure

outlined in Anericold s CBA, he cannot bring this claimunder

1. This is not to say that a drug testing program could
never V|olate an enpl oyee' s prlvacy rights. Urinalysis testing
can be "invidiously invasive" of an enpl oyee's privacy. See,
e.g., United Steelwrkers of Anmerica v. USS, A Division of USX
Corp., No. 89-1546, 1989 W. 30697 at * 2 (E.D. Pa. March 29,
1989). See also Borse, 963 F.2d at 621. But while "drug testing
obviously inplicates inportant personal rights,"” it appears that
the right to be free of drug testing can be negoti ated away.

Laws, 852 F.2d at 433 n. 4.




LMRA 8§ 301. Thus, | nust dism ss any state |aw invasion of
privacy claimas preenpted by LVMRA § 301.

The next question is whether Plaintiff can state a
federal constitutional claimfor invasion of privacy under 42
US C 8§ 1983. To state a claimunder 8 1983, Plaintiff nust
allege that (1) the defendant performed an act that deprived him
of one or nore of his constitutional rights, and that (2) the

def endant was acting under color of state |law. See West v.

Atkins, 487 U S. 42, 48 (1988). According to his Proposed
Amended Conplaint, Plaintiff would allege violations of the
Fourth and Fourteenth Amendnents, thus satisfying the first
requirenent. By alleging a conspiracy between his enployer and
state police, Plaintiff also mght be able to satisfy the second

requirement. See Adickes v. S H Kress & Co., 398 U S 144, 150-

52 (1970); Melo v. Hafer, 912 F.2d 628, 638 (3d Cir. 1990),

aff'd, 502 U S. 21 (1991) ("private parties acting in a
conspiracy wwth a state official to deprive others of
constitutional rights are also acting under color' of state

[aw. "). But even should Plaintiff establish a constitutiona
violation by a party acting under color of state |aw, he cannot
mai ntain his claimunder 8§ 1983. The Third Grcuit has held that
"even where a drug testing policy has been held to be
constitutionally infirm a public enployee may not pursue a civil
rights suit based upon that infirmty where his union and his
enpl oyer agree to operate under that policy." Dykes v.

Sout heastern Pa. Transp. Auth., 68 F.3d 1564, 1570 (3d Cr. 1995)
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(citing Bolden v. SEPTA, 953 F.2d 807 (3d Cir. 1991)). |If a
publ i c enpl oyee cannot maintain such a suit, and a private

enpl oyee could not maintain such a suit absent joint action,
there is no reason to believe that the Third Crcuit would permt
such a suit to proceed sinply because the plaintiff alleges
conspiracy with a state actor. Because LMRA al so woul d preenpt
Plaintiff's 8 1983 claim | shall deny his Mtion for Leave to
Amend his Conplaint to plead this claim

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE WALL,
Plaintiff,
V. Cvil Action
No. 97-1823
AMERI COLD CORP. ,
Def endant .
ORDER
AND NOW this day of July, 1997, upon the reasoning

in the attached Menorandum
1. Defendant's Motion to Dismiss, or, in the Alternative,
for Summary Judgnment is GRANTED. Plaintiff's Conpl aint

is DI SM SSED.

2. Plaintiff's Cross-Mtion for Leave to File an Anended

Conpl ai nt i s DEN ED.

BY THE COURT

Robert S. Gawt hrop, |11, J.



